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1. IDENTITY OF PETITIONER 

Petitioner is Defendant Lourdes Health Network ("Lourdes"). 

2. ARGUMENT IN REPLY 

A. Plaintiff Applies the Wrong Standard of Review 

Plaintiff begins by incorrectly arguing that review is not 

justified because "[a] court ordinarily will not accept review, as 

Lourdes requests, from a denial of summary judgment." Pl.'s 

Response at 7. Plaintiff then confusingly attempts to apply the RAP 

2.3 "obvious error" standard applicable for discretionary review. Pl.'s 

Response at 8. 

Plaintiff applies the wrong standard and cites inapplicable case 

law. 1 This case does not involve review of a denial of a summary 

judgment motion. The trial court granted Lourdes' Summary 

Judgment Motion. This case also does not involve discretionary 

review of a trial court order. Plaintiff appealed the summary judgment 

order to the Court of Appeals as of right pursuant to RAP 2.3. This 

Plaintiffs citation to cases discussing the purpose of the summary 
judgment process is irrelevant and confusing at best. See Pl. 's Response at 8. We have 
already crossed that bridge. The Court's inquiry now is to address the broad policy 
implications of the Court of Appeals' decision that merit review now as opposed to at the 
termination ofthe case. See RAP 13.4. 
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case has nothing to do with the court system's general opinion of 

interlocutory, piecemeal review. 

The fact that the Court of Appeals reversed the trial court order 

does not impose a discretionary review standard now. The sole issue 

before the Court is whether it should grant Lourdes' Petition for 

Review of the Court of Appeals' ruling. Pursuant to RAP 13.4(b), the 

standard of review is whether: 

( 1) ... the decision of the Court of Appeals is in 

conflict with a decision of the Supreme Court; or 

(2) ... the decision of the Court of Appeals is in 

conflict with a published decision of the Court of 

Appeals; or 

(3) ... a significant question of law under the 

Constitution of the State of Washington or of the 

United States is involved; or 

( 4) ... the petition involves an issue of substantial 

public interest that should be determined by the 

Supreme Court. 

RAP 13 .4(b ). 

Thus, the sole relevant criteria are based on policy concerns 

and the nature of the legal issues. Plaintiff completely ignores this 
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standard.2 Lourdes, on the other hand, has established that review is 

appropriate under RAP 13 .4(b )( 1 )-( 4). 

B. The Court Should Review the Issues in This Case 
Now Because of the Policy and Legal Implications 

The Court of Appeals decision holds that a health care entity 

can be liable for the unforeseen gross negligence of another entity. 

Quite apart from the fact that it is incorrect, the ruling has significant 

policy implications outside of the confines of this case and, if left 

standing, will have negative consequences for, and impose new 

burdens on, healthcare facilities around the State by subjecting them 

to increased liability. It is axiomatic that health care is an issue of 

primary and significant public concern. Washington courts and the 

legislature have repeatedly emphasized the importance of providing 

protections to healthcare providers and entities in performing their 

duties in a variety of contexts. See, e.g., Cornu-Labat v. Hospital Dist. 

No. 2, 177 Wn.2d 221, 283 P.3d 741 (2013); RCW 71.05.120. The 

Court of Appeals decision negatively impacts those providers, and 

RAP 2.3 has no application here at all. 
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provides this Court the opportunity to clarify the law in an area of 

significant public concern. 

It is also important to reiterate that whether the CRU's gross 

negligence was unforeseeable as a matter of law is a significant issue 

of law and a matter of first impression in Washington, as Plaintiff 

concedes. That is a criterion justifying review under RAP 13 .4(b )(3). 

In addition, the Court of Appeals ruling that Lourdes can be 

grossly negligent (and misapplying the standards in Bader and 

Petersen) despite the lack of evidence that Mr. Williams was 

potentially dangerous or that his grandmother was ever a potential 

victim raises serious policy concerns. The Court of Appeals decision 

will result in negative consequences for healthcare providers in this 

State at large by forcing them to be hyper vigilant to warn against any 

possible violence against any possible person, thereby taking time and 

energy away from caring for patients. 

Lastly, Lourdes reiterates that the Court of Appeals neglected 

to address the critical duty issue. The Court of Appeals did not address 

this issue, as Plaintiff alleges. See Pl. 's Response at 16. The portion 

of the record cited to by Plaintiff does not explain why Lourdes, or 
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other similarly situated providers, should be subject to a broad, 

expansive duty to protect third parties rather that a more limited duty 

to protect identifiable persons from actual threats of violence, as 

intended by the Legislature when it enacted RCW 71.05.120. Whether 

healthcare providers in this State are subject to a broader or lessor duty 

of care is a significant question of law and involves a substantial 

public interest, as clearly evidenced by this Court's decision to review 

the Yolk decision.3 

3. CONCLUSION 

This case involves important legal issue and substantial issues 

of public concern meriting review now as opposed to at the 

termination of litigation. This Court should accept review of this case 

and grant Lourdes' Petition for Review. 

RESPECTFULL 
November, 2016. 

ROMER. AIKEN, WSBA #14647 
PETER M. RITCHIE, WSBA #41293 
Meyer, Fluegge & Tenney, P.S. 
Attorneys for Defendant Lourdes Health Network 

Plaintiff argues, without any support, that consolidation of the appeals is 
untimely. We do not see why that would be so. This Court is free to consolidate the appeals 
at any time, and to do so where the same duty element is involved would seem to preserve 
judicial resources by avoiding a multiplicity of appellate decisions. 
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